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LIMITATION IN BY-LAWS OF BENEFICIARY 
SOCIETY REGARDING NOTIFICATION 
OF DEATH AND SUIT THEREFOR AS 
REGARDS PRESUMPTION OF DEATH 
AFTER SEVEN YEARS’ ABSENCE. 


Supreme Lodge, Knights of Pythias v. 
Wilson, 204 S. W. 895, decided by ‘Texas 
Court of Civil Appeals, regarded, among 
other things, the validity of a by-law of a 
fraternal assessment society, so far as en- 
forceability was concerned, in a suit upon 
a benefit certificate, where proof of death 
depended upon presumption thereof from 
absence of insured for seven years’ ab- 
sence without his having been heard from. 


The by-law in question was to the effect 
that the disappearance of a person with 
no tidings of his whereabouts shall not be 
regarded as evidence of his death until the 
full term of the life-expectancy of the in- 
sured shall have expired, when such ex- 
pectancy covers a period of time in excess 
of seven years. 


It may be inferred that this by-law con- 
templates that, where there is disappear- 
ance of an insured and no tidings are had 
of his whereabouts, action by a beneficiary 
may await his disappearance and then be 
brought, notwithstanding that another by- 
law provides that no action shall be brought 
upon any benefit certificate unless it be 
brought within two years from the date 
of insured’s death. 


The question, however, of general right 
to sue upon such a benefit under the rule 
of presumption of death after seven years’ 
absence, notwithstanding a time less than 
seven years after death is the limit of time 
within which suit is provided to be brought, 
remains for consideration. 





The Texas Court said: “It is insisted, 
that since the court found that the in- 
sured died in April or May, 1908, and 
the proof of his death was not furnished 
until more than eight years thereafter, 
plaintiff should have been denied a recov- 
ery by reason of the by-law requiring proof 
within one year after death, the applica- 
tion for the policy, which is made a part 
of the contract of insurance, that no action 
at law or in equity could be brought un- 
less brought within two years after death 
not being reasonable. ‘The purpose and 
intention of both parties to the in- 
surance contract as upon its 
face was that the beneficiary should 
receive the insurance provided for in the 
event of his death while he was in good 
standing, and as the by-law and the stipu- 
lation in the application for insurance, if 
given effect, obviously would defeat that 
purpose, even though the benefits con- 
tracted for had been justly earned, we are 
of the opinion that the provisions of the 


shown 


by-law now under discussion were unrea- 
sonable as applied to the facts in this case, 
and not intended by the parties to apply 
in such a case. * * * It was impossible for 
plaintiff to comply with either of those 
requirements, and it is not reasonable to 
suppose that it was the intention of the 
parties to the contract of insurance that 
the same should be invalidated by a fail- 
ure of the beneficiary to perform an im- 
possible act after the insured had died 
while his policy was in full force and ef- 
fect.” 

It is to be observed in this that the court 
does not say that it was not within the 
power of the parties to the contract to 
make it absolutely the duty of the benefic- 
iary to supply the proof and bring an action 
within the time mentioned. It only thought 
the requirements stated should not be with-. 
out exception. 


ut is this true? In the first place the 
beneficiary never had until death of the 
insured any vested interest in the policy. 
His interest was only an expectancy. 
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Secondly, this society being an assess- 
ment company, the contract entered into 
was really between the insured and other 
members thereof, the company being, as 
has been stated by United States Supreme 
Court, nothing more than a_ disbursing 
agency of members’ funds, periodically as- 
sessed. 


This would carry the idea that assess- 
ments must be made promptly, so as to pay 
death benefits promptly. Otherwise, a good 
proportion of those liable to assessment 
might die and thus cease to be liable for 
assessment for a particular death. Also, 
they should be assessed promptly, as other- 
wise the assessment would be against new 
members coming in after a particular death. 
These ought not be assessed for an ‘old 
liability accruing before they came in, and 
which should have been paid in the prompt 
ordinary method of discharging it. 


After all, it is for actual deaths that 
members interchangeably agree to be liable. 
If they do not agree to be bound for 
presumptive deaths, it would seem to be 
interpolation in their contracts to bring 
presumptive deaths within such contracts. 


At all events, it would seem that, if 
courts intend to enforce claims for death 
upon common law presumption thereof, 
then there ought to be a different method 
in computation of the sum payable than for 
actual death for which proof within a fixed 
time is to be presented. ‘The assessment 
should be only as against members belong- 
ing to a society at the time of the presumed 
death and then that deducted from for 
those who have later died. It is certain 
later members ought not to have to con- 
tribute to such a death, and equally 
certain that the only way to get the balance 
ought to be to make all beneficiaries who 
have been paid for deaths of members who 
would have been liable, refund their pro 
rata. ‘The society itself is but an agency 
to collect—not' a real contracting corpora- 
tion. 





NOTES OF IMPORTANT DECISIONS. 





CRIMINAL LAW—VENUE IN PREPAR- 
ING EXPLOSIVE BOMB TO DESTROY ON 
HIGH SEAS.—In Daeche v. United States, 250 
Fed. 566, decided by Circuit Court of Appeals 
of Second Circuit, it was held, that where de- 
fendant, indicted for intent to plunder and 
despoil owners of goods by destroying a ves- 
sel, prepared a time bomb which was to be 
exploded by action of the rudder of a vessel 
te which it was to be attached, when the 
vessel carrying munitions for the allies should 
be upon the high seas, the venue of the of- 
fense was at the place where the bomb was 
to ‘be attached. 


The court said: 


“He (defendant) says the attack is where 
the ships were to be injured, and that as de- 
fendant’s plan was to blow them up outside 
the legal limit * * * the offense was to be 
committed outside the United States upon a 
foreign vessel. Over such a crime he con- 
cludes the United States has no jurisdiction. 
Now the section (of the statute) clearly does 
not require the spoliation of the owner, that 
is the execution of the specific intent. Indeed, 
it may have been chiefly directed against at- 
tempted, but unsuccessful, piracies. If a pirate 
in 1825, when the act was passed, had chased 
a ship and made active, but uniformly bad, 
practice with his bow chasers, there wceuld 
be no doubt that he had attacked and set upon 
this ship, though he never broke her skin. 
Again if the defendant had fixed his bomb to 
the stern-post of a ship and the mechanism 
had failed to explode it, he would equally have 
attacked and set upon her. Or if a knave 
were to open a ship’s sea-cocks, expecting 
shortly to sink her, it would be an attack upon 
her, though they were closed again and he 
were frustrated. In such cases the focus of 
the crime would necessarily be that of the last 
conscious act of the wrongdoer, yet it cannot 
be different when the purpose is successful. 
* * * Where the crime covers only the ton- 
scious act of the wrongdoer, regardless of its 
consequences, the crime takes place only where 
he acts.” . 


The court points out a distinction as to acts, 
say homicide, which includes consequences of 
acts, as to which it is said “the crime takes 
place only where the consequences occur.” As 
to such it is said: “This is the consequence 


when produced by human agency whether near 
or far.” 


The distinction between the classes of crime, 
as made by this judge, is quite cogently stated, 
and the reasoning, as applied to a statute aimed 
as this was at circumstances vastly different 
from those considered in the instant case, 
illustrates the rule of the expansibility of 
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principles, known to the common law, to fit 
situations beyond the conception of the com- 
mon law itself. 





BULK SALES LAW—APPLICABLE ONLY 
TO MERCHANTS CARRYING STOCKS FOR 
SALH.—In Independent Breweries Co. v. Law- 
ton, 204 S. W. 730, decided by Springfield (Mis- 
souri) Court of Appeals, it was held that Bulk 
Sales Statute of Missouri was not applicable 
to property in a billiard hall, notwithstanding 
that the keeper also carried on in the hall a 
business in selling cigars, even though property 
in this business be subject to the provisions 
of such statute. 


The effect of this ruling is to say, that even 
if a merchant carries on two businesses at 
the same place and the two may be connected 
so far as his general credit is concerned, yet 
the two may be distinguished as separate busi- 
nesses. 


The court said: 


“We hold that this law is applicable only 
to sales made by those carrying on a mercan- 
tile business; that is, merchants who buy 
goods, wares and merchandise as a business 
for the purpose of reselling, and that the act 
is broad enough to cover the goods and all 
fixtures and equipment pertaining to all ven- 
dor’s business which were incident to and 
used in connection with the sale of the goods.” 


This is a very sound view of the operation 
of the Bulk Sales Act of Missouri, which is 
on all fours with other state acts on this sub- 
ject, but does it go far enough? 


The principle underlying application of Fed- 
eral Safety Appliance Act, as in Illinois C. R. 
Co. v. Behrens, 233 U. S. 473, Am. Cas. 1914 C, 
163, and of Federal Employers’ Liability Act, 
as in Pederson v. Railroad, 229 U. S. 146, 
touches upon our construction of this Bulk 
Sales Statute. 


The cases we refer to hold that the federal 
statutes apply to work which is intermingled 
in a sense with interstate operations, though 
they may be intended directly in a local trans- 
action. The situation makes the federal stat- 
ute control. 


In the instant case it is the voluntary act 
of the merchant, that he mingles something 
which comes under the statute, with things, 
which taking place wholly independently, would 
not be under the statute. 


It is something like wrongful confusion of 
goods. In such case the party at fault has 
to suffer the consequences. The law ought not 





be interfered with in its actual operation by 
the mingler of two businesses. 


For this reason we think that among the 
cases cited by the instant case, that of Par- 
ham & Co. v. Potts-Thompson Liquor Co., 127 
Ga. 303, 5 S. E. 460, should have controlled 
and not the others in support of its view. 
The Potts case held that pool tables came un- 
der the Bulk Sales Statute of Georgia, where 
it was shown that they facilitated the opera- 
tion of a barroom and the sale of goods in that 
business. Could it be said, in the instant case, 
that the keeping of billiard tables did not 
facilitate the sale of cigars? That ought to 
be the test applied. Neither do we think, 
that it could be inquired whether one of the 
businesses was the principal business and the 
other an accessory or incidental business. 
There is no such test in confusion of goods, 
or in the federal cases we cite. There is 
nothing, however, in this view, that is in con- 
flict with the view that the fixtures of a hotel 
business do not come under a bulk sales stat- 
ute, 





INSURANCE—PROXIMATE CAUSE OF AC- 
CIDENT WITHIN POLICY.—In Lewis v. Ocean 
Ace. & Guarantee Corp., Ltd., 120 N. E. 56, 
decided by New York Court of Appeals, it was 
held that, where assured had a pimple on his 
lip, appearing to ordinary inspection to be 
such and it became inflamed and a physician, 
whom he afterwards consulted, testified that 
it had the appearance then of a punctured 
wound, which did not yield to treatment and 
assured died from infection of a germ known 
as staphylococcus aureus, there was sufficient 
testimony for the jury to infer an accident. 


The court said: 


“We think there is testimony from which a 
jury might find that the pimple had been punc- 
tured by some instrument and that the result 
of the puncture was an infection of the tis- 
sues. If that is what happened, there was an 
accident. We have held that infection result- 
ing from_the use of a hypodermic needle is 
caused. by ‘accidental means.’ The same thing 
must be true of infection caused by the punc- 
ture of a pimple. Unexpected consequences 
have resulted from an act which seemed triv- 
ial and innocent in the doing. Of itself the 
seratch or the puncture was harmless. Un- 
expectedly it drove destructive germs beneath 
the skin and thereby became lethal. To the 
scientist who traces the origin of disease there 
may seem to be no accident in all this. But 
our point of view in fixing the meaning of 
this contract must not be that of the scientist. 
It must be that of the average man. Such 
a man could say that the dire result, so tragic- 
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ally out of proportion to its trivial cause, was 
something unforeseen, unexpected, extraordin- 
ary, and so an accident. This test—the one 
that is applied in the common speech of men— 
is also the test to be applied by courts.” 

This is quite an interesting discussion, but 
it seems to us it is faulty in taking greatly for 
granted the fact of puncture by a scratch or 
some instrument. There needed no assump- 
tion of this kind in the hypodermic needle 
case that was cited. 

In all*cases distinguishing proximate from 
remote cause, the starting point is established 
by evidence. In this case, however, there is 
a guess at the starting point. 

This pimple might well have come from 
. some impurity in the blood and within a short 
time after its appearance it would be impos- 
sible to say how it started to form and swell. 
It seems a habit, however, with courts to re- 
fer questions of this kind to juries upon a 
very slight essential fact. There was dissent 
by one member of the court, but without writ- 
ten opinion. 








THE DURATION OF THE WAR— 
LEGAL EFFECTS OF THE 
PHRASE. 





After four complete years of warfare, 
everyone is well aware of the interrup- 
tions and complications which the com- 
mencement of the war and its continu- 
ance have introduced into civil life. The 
cessation of the vast conflict will give 
rise to a fresh set of problems in every 
sphere of activity. We are familiar.with 
the prospect of these problems in econ- 
omics and business generally; the Min- 
ister of Reconstructions has been en- 
trusted with the task of considering those 
subjects; and moreover, there are very 
many commentators at work’ writing 
about them and endeavoring to antici- 
pate solutions of the difficulties that are 
now seen to be looming on the far hori- 
zon. 

Technical or ever trifling as it may 
seem at first sight, yet an essential mat- 
ter for our reconstruction administration 
is the meaning of the term “period of the 
war”; how essential will appear later. In 











any event the attorney general some time 
ago appointed a committee of judges and 
King’s counsel to inquire as to the mean- 
ing of that and cognate expressions. This 
step was decidedly timeous and states- 
manlike. The terms of reference to the 
committee so far as need be referred to 
here were these: 


(a) To inquire into the legal questions 
that may arise as to the determination 
of the date of the termination of the war 
for the purpose of the various acts, Or- 
ders and Regulations, the duration of 
which depends directly or indirectly up- 
on that date; 

(c) To consider the effect of the ter- 
mination of the war upon Government 
and private contracts, and whether any 
legislative or other steps are necessary 
to assist in determining questions likely 
to arise in this connection; 

(d) ‘To consider the effect upon con- 
tracts of apprenticeship and other ar- 
rangements for learning a trade or pro- 
fession entered into by officers and men 
now serving in H. M. Forces of (1) vol- 
untary acceptance of a commission or en- 
listment, (2) compulsory service and (3) 
the termination of the war; and to make 
any recommendations thereon which 
seem desirable. 


In obedience to that remit the commit- 
tee issued three interim reports and a 
final report, the result of which we shall 
attempt to briefly state. First of all, how- 
ever, they proceeded to define the term 
in question. The actual phrases used 
are numerous: “For the present war,” 
“for the period of the war,” “during the 
continuance of the present state of war 
in Europe,” “after the war,” etc., but 
nearly all the phrases lead to the ques- 
tion, when does the war end? And this 
involves (1) What is meant by “the war” 
or “the present war,” and (2) What is 
meant by the end of the war? As to (1) 
the committee note that the actual bellig- 
erents have varied, but they think that 
a wide construction would be put upon 
“the present war”; and “that the war 
would be held to continue as long as 
this country, whether with or without 
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her present allies, or any of them, was 
at war with the present enemy powers 
or any of them, or any other enemy 
power who became such as a direct re- 
sult of such war during the continuance 
of it.” As to (2) they assume that the 
war will be ended by a treaty or treaties 
of peace; but before the final stage is 
reached there will be successive steps— 
agreements for armistice, cessation of 


hostilities, articles of peace, agreement’ 


of terms, signature, ratification, and ex- 
change or deposit of ratifications. But 
they say: 

“In our opinion, speaking of the legis- 
lation generally, the war cannot be said 
to end until peace is finally and irrevoc- 
ably obtained ; and that point of time can- 
not be earlier than the date when the 
treaty of peace is finally binding on the 
respective belligerent parties, and that is 
the date when ratifications are ex- 
changed.” 

Next, as to the first item of the remit, 
the immense mass of emergency legisla- 
tion enacted since the commencement of 
the war, the committee stated the prob- 
lem thus: Can regulations made under 
the powers of Section 1 of the ‘Defense 
of the Realm (Consolidation) Act, 1914, 
to make regulations “during the continu- 
ance of the présent war” for securing 
the public safety and the defense of the 
realm, operate after the war? This, says 
the committee, is a difficult question, 
which admits of various opinions, and 
might well be litigated up to the high- 
est tribunal. In their opinion the true 
construction of the section is that the 
regulations so issued can only operate 
during the continuance of the war: “The 
purpose expressed is for securing the 
public safety and the defense of, the 


realm, which, we think, mean the public 


safety so far as threatened by our enem- 
ies in the present war and the defense 
of the realm against those enemies.” In 
other words, the emergency powers ex- 
ist only during the existence of the emer- 
gency, and they say: 





“The general result, therefore, is that, 
so far as any Department of Government 
or executive officer is exercising any 
power given by a defense of the Realm 
Regulation, such power will be lost on 
the day of the termination of the war. 
It follows that, if such powers were ex- 
ercised after that date, the individual ex- 
ercising them would be liable in a civil 
action for any infringement of rights, 
whether to person or property that he 
might commit, whether wilfully or not.” 

But however desirable it may be to 
get back to old conditions, this sudden 
cessation of existing powers might, and 
no doubt would, be productive of incon- 
venience, and the committee consider it 
clear that some extension of time for 
some of the powers will be necessary, 
and this will involve legislation. 

With respect to government and pri- 
vate contracts, similar questions will 
arise as to the meaning of terms used in 
them, referring to the duration of the 
war, and the committee think that if the 
legislature give power to declare the 
date of the end of the war for purposes 
of emergency legislation, a similar power 
to declare a date for contracts and other 
instruments should be conferred. 

The above gives a sufficient amount of 
the guiding principles at which the com- 
mittee have arrived with regard to the 
two main items of their remit. As to the 
remaining point of their reference, the 
problems involved are, the committee 
say, administrative and not legal, and 
they make no recommendation with re- 
gard to them, on the assumption that 
the various trade, business and profes- 
sional organizations throughout the coun- 
try will of their own accord deal with 
the matter. All the bodies concerned, 
they think, recognize the serious hard- 
ship inflicted on men by the interruption 
of their training, and are willing to alle- 
viate it by such relaxation of their rules 
as seems compatible with the public in- 
terest. 

DonaLD MACKAY. 

Glasgow, Scotland. 
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THE RIGHT TO VOTE A FRACTION- 
AL SHARE OF: STOCK. 





Occasionally the question arises whether 
the holder of a part of a share of corporate 
stock may vote according to his interest at 
a stockholders’ meeting. Insignificant as 
this right may seem, yet it may be of much 
importance if, for instance, a corporation 
is capitalized for $10,000.00, divided into 
100 shares of $100.00 par value, whether 
the holder of 50 and % shares of stock 
has a majority vote; or, whether the owner 
of the other 49 and % shares would have 
an equal vote, resulting in a tie; that is, 
whether the larger fractional holder—the 
holder of a two-thirds share—has the right 
to vote the entire share. Of course, a stat- 
ute might provide for voting a fractional 
share and that it should be counted ac- 
cordingly ; but in the absence of such law 
what right of voting pertains to a fraction 
of a share? In the Washington laws it is 
provided that “each shareholder, either in 
person or by proxy, shall be entitled to as 
many votes as he may own, or represent 
by proxy, shares of stock.”* 

Under this section the by-laws may “lim- 
it a stockholder to a single vote, or one 
vote for every full share of paid-up stock, 
or its equivalent in assessable stock, disre- 
garding the number of shares of stock he 
may own.” As the statute nowhere re- 
stricts the corporation in permitting a 
stockholder to vote a fractional share of 
stock, it logically follows, if a by-law per- 
mitted a fractional share to be voted, that 
such would be a valid exercise of corporate 
powers ; provided, that the entire vote cast 
for one share be limited to one vote. Such 
by-law could not be considered unreason- 
able, for it has been held that a by-law 
“when properly adopted, and not contrary 
to law and public policy, is binding upon 
the corporation and its members, however 
inconvenient or embarrassing its effects 
may be.’ . 


(1) Sect. 3686 Remington 1915 Code. 
(2) Boisot on By-Laws, sect. 5 (2nd ed.). 





Assuming that the statutes or by-laws 
expressly authorize the voting of fractional 
shares, of course, no question could arise; 
but what is the right of a holder of a frac- 
tional share in the absence of a statute or 
by-law? There does not appear to be any 
decision squarely in point. Under the 
Washington statute “each stockholder is 
entitled to as many votes as he has shares 
of stock.” Thompson declares this to be 


‘the law: “Where each shareholder is en- 


titled to one vote for every share of stock, 
in order to entitle him to a vote he must 
be the holder of at least an entire share of 
stock.”* As authority for this statement, 
a New Jersey case* is cited; but that de- 
cision falls far short of the mark as sus- 
taining that proposition. There the con- 
stitution of the building association pro- 
vided that “each shareholder shall be en- 
titled to one vote only, irrespective of the 
number of shares he may hold.” In pass- 
ing on this proviso the court held that “a 
construction which permitted an unlimited 
number of votes to be cast upon one share 
would lead to farcical results.” If it was 
attempted to cast as many full votes based 
on one share as-there were joint owners 
of such share then the decision is axiomatic 
and could not be otherwise. The facts are 
not clearly stated, and while the last quoted 
decision may be sound law, because of the 
peculiar facts, it does not give any legal 
reason why a fraction of a share may not 
be voted—only a statement that farcical re- 
sults would follow, which is a mere con- 
clusion and open to debate. Why it would 
be farcical to allow a man a half vote, for 
a half share is not stated, but seemingly 
taken for granted. A better legal reason 
would certainly be that where the statutes 
or by-laws allowed only one vote on any 
number of shares, to permit fractional 
votes on a single share would be giving 
that share of stock greater personal repre- 


(3) Thompson on Corporations, sect. 855. 
(4) In re Provident Building Ass’n, 4 Atl. 
952; 62 N. J. Law 590. 








YUM 





XUM 


VoL. 87 


CENTRAL LAW JOURNAL 223 








sentation than other shares, especially if the 
other shares were held in large blocks ; and 
then also in the case just cited, the limita- 
tion applied to shareholders in person and 
not to shares of stock. That is, each share- 
holder had one vote individually and no 
more, and consequently no less, or a frac- 
tional vote. 


It may be interesting to know that at 
common law a stockholder is entitled to 
only one vote on whatever shares of stock 
he holds. For this reason the statutes of 
various states expressly provide for the 
casting of one vote for each share. In an- 
other New Jersey case® the court observed 
as follows: “The powers of a vote for 
every share, and of giving those votes by 
proxy or deputy, are conferrable only by 
the legislature; they are not common law 
powers, and therefore, the court cannot 
sustain them on common law principles.’* 
In the absence of statutory provisions, how- 
ever, it has been held that the voting, on 
principle should be by shares of stock. In 
a Missouri case’ it was suggested that the 
common law of private corporations of to- 
day might be deemed.so modified as to 
permit a vote for a share of stock in the 
absence of any statute or by-law, quoting 
at length from Clark & Marshall on Cor- 
porations.*® 


Although a statute in Missouri® declares 
that in respect to elections for directors of 
manufacturing and business corporations 
the “share shall be the unit of election,” 
this would certainly not imply that a frac- 
tional vote may not be received on a di- 
vided part of a share. The share being the 
unit of voting and entitled to cast one vote, 


(5) Taylor v. Griswold, 14 N. J. Law 222. 

(6) 7 Ruling Case Law, page 339. Title: 
Corporations. 

(7) In re Mathiason Mfg. Co., 122 Mo. App. 
437; 99 S. W. 602. 

(8) Clark & Marshall on Private Corpora- 
tions, sect. 654; Cook on Corporations, sect. 609, 
5th ed. 

(9) Revised St. 1899, sect. 1320. 





half a share would be half of such a unit, 
and should be represented by half a vote 
as a logical sequence. 


Questions in relation to the right of vot- 
ing a fractional share of stock have usually 
arisen in cases of joint ownership. This 
occurs mostly where executors or trustees 
hold stock jointly ; that is, where ownership 
is held by undivided interests. Concerning 
the voting of stock by joint owners the law 
was declared by the Supreme Court of 
Pennsylvania’ thus: “It follows logically 
that one joint owner of stock cannot vote 
it against the protest and objection of his 
co-owner.” It wil! be observed, however, 
that joint ownership of shares differs ma- 
terially from the cwnership of a specific 
part of a share. In one case the owner’s 
right pertains to a definite part of a share 
and a separate certificate may be issued and 
entered of record, while the other is an un- 


‘divided interest in a share or shares repre- 


sented by one certificate issued in the name 
of all. There does not appear to be any 
statute that prohibits the sale of stock in 
less than one whole share, and if a half 
share of stock may be lawfully acquired 
and issued, why should it not be entitled to 
representation at any election in the pro- 
portion that it bears to a whole share? 
There is no apparent reason why a person 
holding a half share of stock which may 
have a par value of $500.00 and an actual 
value many times greater should not be en- 
titled to vote according to his interest, un- 
less there be some statute or by-law to the 
contrary. 


Statutes usually provide as in Washing- 
ton, that “each shareholder shall be entitled 
to as many votes as he may own shares of 
stock.” This conveys the idea that each 
share may be voted to the extent of one 
vote. If a share were held by two per- 
sons, each owning one-half, this share 


(10) Tunis v. Hestonville Ry. Co., 24 Atl. 88; 
15 L. R. A. 665. 
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would be entitled tu representation at stock- 
holders meetings as if owned by one in- 
dividual. There is no reason why the own- 
ers of a share should be denied the right to 
vote simply because it is owned by more 
than one. The two half owners, for in- 
stance, casting a half vote each, would rep- 
resent together one share and cast one 
whole vote. Such vote might change the 
result of the election, but it would be in 
accordance with the ownership of the stock 
and in keeping with the interests of the 
respective parties. This would be correct 
in principle and sound business, but cer- 
tainly not farcical. At political conventions 
and even in the electoral college fractional 
votes have been cast with the utmost pro- 


priety. 


From the preceding discussion the fol-. 


lowing conclusions may be deduced: 

1. At common law a stockholder is lim- 
ited to one vote, disregarding the number 
of shares he owns. 


2. Statutes and by-laws generally pro- 
vide that the holder of corporation stock 
is entitled to one vote for each share, which 


makes the share a voting unit and in such 


case a divided fractional share may cast a 
fractionai vote. 


3. Shares held by joint ownership, be- 
ing undivided interests, cannot be voted un- 
less all the owners consent. 


4. Where the common law prevails or 
where the statutes or by-laws permit only 
one vote, irrespective of the number. of 
shares held, each shareholder is entitled to 
on whole vote; but according to the au- 
thorities cited, where only one vote is per- 
mitted, the owners of a fractional share 
may not vote. The right to vote being 
personal to any stockholder, such right is 
not considered as an attribute of a share 
of stock per se. 

Frep H. PETERSON. 

Seattle, Wash. 





INSURANCE—ACCIDENTAL INHALING OF 
GAS. 





JONES v. HAWKEYE COMMERCIAL MEN’S 
ASS’N et al. 





Supreme Court of Iowa. July 1, 1918. 





168 N. W. 305. 





An accident certificate exempting insurer 
from liability for death caused by “gases * * * 
accidentally or otherwise * * * inhaled” exempts 
insurer in case of asphyxiation, regardless of 
whether death is voluntary or involuntary; an 
“accidental death” being of necessity invol- 
untary and unintentional. 





EVANS, J. (1) The defendant is a mutual 
accident association. The deceased was con- 
cededly a member in good standing at the 
time of his death. The plaintiff was the bene- 
ficiary under the certificate. The death of 
the deceased resulted from asphyxiation from 
escaping gas in a hotel room wherein he slept. 
It was therefore presumably accidental. The 
insurance certificate specifically excepted from 
its operation death-from certain specified 
causes, including the inhalation of gas. This 
particular exception was set forth in the in- 
surance certificate as follows: 


“That the association shall not be liable to 
any member or beneficiary for any indemnity 
for accidental death, resulting wholly or par- 
tially, directly or indirectly, from any of the 
following causes, conditions or acts or when 
the member is under the influence of or af- 
fected by any such cause, condition or act to- 
wit * * * from * * * gases or anything acci- 
dentally or otherwise taken, administered, ab- 
sorbed, injected, inserted or inhaled—each of 
the foregoing causes, conditions or acts are 
expressly excepted from all the provisions of 
these by-laws granting to members or bene- 
ficiaries thereof, benefits or indemnities. 


“Provided, further, that the association shall 
not be liable * * * for indemnity for any 
death, resulting wholly or in part from * * * 
gases * * * accidentally or otherwise taken, 
administered, absorbed, injected, inserted or 
inhaled.” ‘ 

The contention of the appellant is that the 
foregoing provisions of the certificate should 
not be held to except from its operation a case 
of accidental asphyxiation by gas, but that 
the same were intended to cover only cases 
of intentional inhalation of gas. The follow: 
ing authorities are cited in support of the con- 
tention: Paul v. Insurance Co., 112 N. Y. 472, 
20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 
758; Menneiley v. Insurance Co., 148 N. Y. 
596, 43 N. E. 54, 31 L. R. A. 686, 51 Am. St 
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Rep. 716; Pickett v. Insurance Co., 144 Pa. 79, 
22 Atl. 871, 13 L. R. A. 661, 27 Am. St. Rep. 
618; Fidelity Co. v. Waterman, 161 Ill. 632, 
44 N. E. 283, 32 L. R. A. 654; Insurance Co, 
v. Ayers, 217 Ill. 391, 75 N. BE. 506,2 L. R. A 
(N. S.) 168; Insurance Co. v. Lowenstein, 97 
Fed. 17, 38 C. C. A. 29. 


(2, 3) Though some of these cases may be 
differentiated in some respects from the case 
at bar, on the whole they fairly sustain the 
appellant’s argument, and we face the respon- 
sibility of agreeing or disagreeing with them. 
We are unable to yield our assent to the 
soundness of the reasoning put forth in the 
cited cases. To our minds it is a clear and 
arbitrary contradiction of the very terms of 
the certificate as above quoted. We see no 
room for candid dispute as to the meaning 
or construction of the terms used. If the 
language above quoted does not urequivocal- 
ly by its terms except from the operation of 
the certificate accidents of this class, then we 
are unable to conceive of any language which 
could be used to such end. It is clearly true 
that all doubtful construction should be solved 
in favor of the insured, but such rule does 
not warrant an arbitrary judicial contradic- 
tion of the terms of the instrument. The 
right of the associaion to make such excep- 
tion is not questioned, there being no legis- 
lative inhibition against it. As a matter of 
public policy, much could be said in favor of 
such legislative inhibition. But that question 
belongs to the legislative field and does not 
come within the scope of judicial power. In 
the absence of inhibitive legislation, we are in 
duty bound to give effect to these exceptions 
as they are written. To say that the clause 
“death resulting wholly or in part from gas 
accidentally or otherwise taken or inhaled” 
should be construed to mean “gas accidental- 
ly and voluntarily inhaled” is not only a con- 
tradiction of the terms of the certificate, but 
is a self-contradiction. The exception covers 
the taking or inhalation of gas “accidental or 
otherwise.” The asphyxiation involved in this 
case was confessedly caused by the taking or 
inhalation of gas accidentally “or otherwise.” 
If this were an action upon a life insurance 
policy, a somewhat different question would 
be presented; but accident insurance only is 
involved. If the death did not result from 
accident, there was no liability. The presump- 
tion obtains in favor of the plaintiff that the 
taking was accidental. For the purpose of 
this case, then, it was accidental. If the gas 
was inhaled accidentally, it was not inhaled 
voluntarily. 





How then could the provision of* 


the exception be construed to mean “gas ac: 
cidentally and voluntarily inhaled”? Such a 
construction simply inserts arbitrary -contra- 
diction into the plain terms of the exception. 


The unsoundness of the holding was well 
set forth by Judge Sanborn in his dissenting 
opinion in Fidelity Co. v. Lowenstein, supra, 
as follows: 


“I am unable to concur in the decision and 
opinion of the majority in this case. My mind 
will.no more yield its assent to the proposi- 
tion that an injury from poison involuntarily 
and unconsciously taken, or inhaled, is not in- 
cluded within the exception of ‘injuries fatal 
or otherwise, resulting from poison or anything 
accidentally or otherwise taken, administered, 
absorbed, or inhaled,’ than it will to the mathe- 
matical proposition that two and two are five. 
The assent to either, and to one as much as 
to the other, brings to it a certain feeling of 
self-stultification to which it will not subject 
itself. It seeks in vain for answers consistent 
with the former proposition to the questions: 
If gas is unintentionally and unconsciously 
taken or inhaled, why is it not ‘accidentally’ 
taken or inhaled? If it is not, then why is it 
not ‘otherwise’ taken or inhaled? And how 
can gas get into the system in any other way 
than by being ‘accidentally or otherwise ad- 
ministered, absorbed or inhaled?’” 


We can conceive of no fair answer that 
can be made to the above reasoning. 


To award recovery in this case would be to 
make arbitrarily a new contract between the 
parties. This is a mutual association. By 
the terms of its certificate its members have 
clearly chosen not to insure each other against 
death from the cause here indicated. By these 
provisions the insured was at all times pro- 
tected against assessment for death from such 
cause. He had the full benefit of the excep- 
tion during his lifetime. Why therefore should 
not his comembers continue to have the bene. 
fit of it now as well as hitherto? 


We think the trial court properly directed 
the verdict, and its order is affirmed. 


PRESTON, C. J., and LADD, GAYNOR, and 
STEVENS, JJ., concur. 


Nore.—Benefit Societies as Insurance Com- 
panies—In Continental Ins. Co. v. Chamberlain, 
132 U. S. 304, 32 L. ed. 341, it was ruled that where 
in taking out a policy in an old line company, 
applicant was asked whether he carried other in- 
surance and he discussed the question with the 
agent, whether this embraced benefit certificates 
of membership in certain co-operative societies 
and the agent replied “No,” and there was a 
statute relating to Insurance and Fire Insurance 
Companies, the court said: “In view of the statute 
and of that understanding, upon the faith of 
which the assured made his application, paid the 
first premium and accepted the policy, the com- 
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pany is estopped, by every principle of justice, 
from saying that its question embraced insurance 
in co-operative association.” 


In Penn, Mut. L. Ins. Co. v. Mechanics’ Sav. 
B. & T. Co., 72 Fed. 413, 19 C. C. A. 286, 38 L. 
R. A. 33, Taft, Cir. Judge, refers to the Chamber- 
lain case, supra, as supporting the view that there 
is doubt whether contracts issued by mutual benefit 
associations “are properly or technically described 
as life insurance at all.” He further said; “Hav- 
ing in view the well-established rule that insurance 
contracts afe to be construed against those who 
frame them and that any doubt or ambiguity in 
them is to be resolved in favor of the insured, we 
conclude that a certificate in a mutual benefit and 
social society was not within the description ‘pol- 
icy of life insurance in any other company.’ ” 


In Dickinson vy. A. O. U. W., 159 Pa. 258, 28 
Atl, 293, there was said to be a well recognized 
distinction between an insurance company and a 
benefit society and the language used in a former 
case is expressly affirmed (Com. v. Benevolent 
Association, 137 Pa. 412, 18 Atl. 1112.) That lan- 
guage was: “The great underlying purpose of the 
organization is not to indemnify or secure against 
loss ; its design is to accumulate a fund from con- 
tributions of its members ‘for beneficial and pro- 
tective purposes,’ to be used in their own aid or 
relief, in the misfortunes of sickness, injury or 
death. The benefits, although secured by con- 
tract, and for that reason to a limited extent 
assimilated to the proceeds of insurance, are not 
so considered, * * * Such societies have no capital 
stock. They yield no profit and their contracts, 
although beneficial and protective, altogether ex- 
clude the idea of insurance, or of indemnity, or 
of security against loss.” 


In Missouri it has been held that a suicide 
statute did not cover benefit certificates in fra- 
ternal associations. Theobald v. Knights of 
Pythias, 59 Mo. App. 87; Sparks v. Knights 
Templar, etc., 61 Mo. App. 1109. 


In Masonic Beney. Asso. v. Bunch, 109 Mo. 
560, it was said that: “Courts have not agreed 
how far the principles governing life insurance 
should be applied.” 


In Masonic Mut. Ben. Soc. v. Burkhart, 110 
Ind. 189, it was said that the rules governing 
policies issued by ordinary insurance companies 
are not controlling when applied to certificates of 
membership in a mutual benefit association. 


In Ethert v. Mut. Reserve Fund L. Asso., 81, 


Minn. 116, 83 N. W. 506, it was said: “It has 
been held that purely fraternal benefit associations 
are not liable in damages for the unlawful can- 
cellation of a membership, because such corpora- 
tions act merely as a trustee to collect and dis- 
tribute a sick or death fund, and have no power 
to collect any money except to meet such a pay- 
ment.” Then this principle was distinzuished as 
not being applicable to defendant, because it has 
powers beyond that of a fraternal benefit society. 
It is apparent, therefore, that the contracts 
between members are those that govern in all their 
claims, and that those of insurance companies 
are construed differently. There can be no theory 
that the by-laws are any more those of one mem- 
ber rather than those of another, and, at all 
events, they are to he construed according to the 
purpose in view. Cc. 





CORRESPONDENCE. 





THE REIGN OF LAW VERSUS THE REIGN 
OF ANARCHY. 





Editor, Central Law Journal: 

I have just read your article entitled: “Reign 
ot Law Versus the Reign of Anarchy” in the 
issue of August 30 of the Central Law Journal. 
I have been a subscriber to the Journal for a 
number of years and look forward to its coming 
with a great deal of interest and to-day in look- 
ing over its title page my eye caught the above 
and the added language and not thinking that 
it was the Association of my own State I at 
once turned to the article and to my surprise 
found that South Dakota was the great state 
which had attracted the attention of so popular 
a paper. It has been my good fortune to attend 
many associations and among them those of the 
American Bar Association and have always felt 
more than repaid for the time and expense but 
never have I enjoyed a meeting as the one held 
at Sioux Falls this year. I wish that every 
lawyer in the United States could meet Judge 
Bruce and feel the inspiration which he gives in 
personal contact. I also wish that you might 
have had before you the remarks of Hon. James 
E. Elliott, United States District Judge for 
South Dakota, as to my mind his remarks were 
very apt. I think the entire address of Judge 
Bruce would make excellent reading for the 
subscribers of the Journal ‘and particularly 
those who live in states where the Non-Partisan 
League is endeavoring to gain a foothold. One 
reading his address and then reading the de- 
cisions of the Supreme Court of North Dakota 
for the past two years would soon realize that 
it behooves every man, lawyer or otherwise, 
who has the interest of his state at heart, to 
come alive to the situation and bend every 
effort to keep alive the foundations which the 
builders of our constitutions established. 


Yours very truly, 
L. M. SIMons. 
Belle Fourche, S. D. 





LEGAL JUGGLERY. 


Editor, Central Law Journal:— 

It was De Quincy, we believe, who wrote of 
murder as a fine art. The United States, it 
would seem, treats it as a means of legal 
acumen. In almost every state in the Union 
an indictment for taurder—or any other in- 
dictable offense, for that matter—contains 
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words enough to fill a column of an ordinary 
sized newspaper, and sounds like the in- 
coherencies of dementia. Here is an example: 

“That the said A. B. C. a certain pistol then 
and there charged with gunpowder and leaden 
bullets, which said pistol he, the said A. B. 
C. then and there in his right hand had and 
held, then and there unlawfully, purposely, and 
of deliberate and premeditated malice, did dis- 
charge and shoot off to, against, and upon the 
said D. C., with the intent aforesaid, out of 
the pistol aforesaid, by the force of the gun- 
powder aforesaid, by the said A. B. C., with 
the leaden bullets aforesaid, out of the pistol 
aforesaid, then and there shoot off and dis- 
charged as aforesaid, him, the said D. C., in 
and upon the upper right side of the back of 
him, the said D. C., then and there.” 

The example, it is needless to say, is genuine, 
and is not quite as meaningless as it looks. It 
explains, in part, the theory of justice alluded 
to above, which turns a murder trial—or the 
trial of any other weighty cause—into a game 
of skill between opposing lawyers. The 
slightest variation from statutory form, loses 
the game, and no fact is better known than 
the fact that crimes of the most heinous char- 
acter, have many times gone unpunished, sole- 
ly on account of some trivial verbal omission 
in the indictment. 

In Canada they do things differently—and 
the doing stands very much to their credit. 
An indictment there, reads like this: “The 
jury of our lord, the King, presents that A. 
B. C. on the tenth day of May, One Thousand 
Nine Hundred and Seventeen, at the city of 
Winnipeg, in the Province of Manitoba, mur- 
dered D. C.” Here the procedure concerns it- 
self with the offence, not the possibilities of 
legal sport. 

J. H. RocKWELL. 

Springfield, Tl. 


A QUERY. 





Editor, Central Law Journal: 

I inquire if you can give the title of an old 
English case in which was originated the say- 
ing by a juryman that he would stay with his 
vote and conviction until the “ants carried him 
out through the keyhole.” The name of the 
juryman should also be given. 

Yours very truly, 


H. HALperson. 
Newman Grove, Neb. 


{If any of our readers can furnish the in- 
formation which our correspondent is seeking, 
we shall be pleased to publish the reply in the 
Journal.—Editor. ] 





BOOK REVIEW. 





SHELTON’S SPIRIT OF THE COURTS. 





The author of this inspirational essay, on 
the Spirit of the Courts, Hon. Thomas W. Shel- 
ton, of Norfolk, Va., is known to many of our 
readers by the number ‘and interest of hia 
contributions to the columns of this Journa). 
These contributions, for the most part, have 
dealt with the same subject, which is the main 
theme of the present volume, to-wit: uniform 
procedure through court rules. The same felicity 
of expression which characterized Mr. Shel- 
ton’s articles and public addresses is the 
source of one of the chief pleasures that come 
to the reader of this new and more pretentious 
work. 

To understand the aim and purpose of the 
author it is necessary to understand how the 
idea of procedure by rule of court came to 
have so strong a hold upon his thought. lt 
was at the meeting of the American Bar As- 
sociation at Chattanooga when the question 
concerning reform of procedure began to take 
definite shape. Mr. Shelton and the writer 
discussed the report of the existing commitiee 
on procedure, Mr. Shelton being strenuous- 
ly opposed to the proposed plan of reforming 
procedure by further legislative tinkering, 
especially by those who had no appreciation 
of the essentials of good pleading and the im- 
portant part it plays, not only in giving a 
court jurisdiction of a cause of action, but as 
the basis of all good government. Mr. Shel- 
ton appreciated the fact that the public was 
dissatisfied with the administration of justice 
and with the delays and mishaps brought about 
by so-called technicalities. A resolution of- 
fered by Mr. Shelton at the Chattanooga meet- 
ing and renewed at the Boston meeting in 
1911, suggested approval of the scheme, then 
already working so wel] in England, that rules 
of pleading and practice be made by the court 
and not by the legislature; that codes be abdl- 
ished and that courts be charged with the duty 
of prescribing their own rules. The idea be- 
gan to grow, and on January 4, 1912, the ex- 
ecutive committee of the American Bar Asso- 
ciation referred Mr. Shelton’s motion to the 
committee of judicial administration and rem- 
edial procedure, of which the late Henry D. 
Estabrook, of New York, was chairman. At 
the 1912 meeting of the Association at Mil- 
waukee, the committee reported as follows: 


“At the last meeting in Boston no matter was 
referred to your committee by direction of 
the Association. 
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“After adjournment, however, the executive 
committee, at its meeting on January 4, 1912, 
directed that a resolution presented by Mr. 
Thomas W. Shelton of Virginia at the meet- 
ing in Boston and then and there referred to 
the executive committee, be transferred to the 
committee on judicial administration and pro- 
cedure. 


“Mr. Shelton’s resolution is as follows: 


“Whereas, Section 914 of the revised statute 
has utterly failed to bring about a general uni- 
formity in federal and state proceedings in 
civil cases; and 


“ ‘Whereas, It is believed that the advantages 
of state remedies can be better obtained by a 
permanent uniform system, with the necessary 
rules of practice prepared by the United States 
Supreme Court; . 


“‘*Now, therefore, be it and it is hereby re- 
solved: 


““First: That a complete uniform system of 
law pleading should prevail in the federal and 
state courts; 


“ ‘Second: That asystem for use in the federal 
courts, and as a model, with all necessary 
rules of practice or provisions therefor, should 
be prepared and put into effect by the Supreme 
Court of the United States; 


“‘Third: That to this end, Sec. 914 and all 
other conflicting provisions of the revised stat- 
utes should be repealed_and appropriate stat- 
utes enacted; 


“‘Fourth: That for the purpose of presenting 
these resolutions to Congress and otherwise 
advocating the same in every legitimate man- 
ner, there shall be appointed a committee of 
five members to be selected by the president 
to be known as “The Committee on Uniform 
Judicial Procedure.” ’ 


‘The executive committee did not accompany 
its reference with instructions, and this com- 
mittee assumes that the only purpose of the 
reference was to determine whether, in the 
opinion of your committee, Mr. Shelton’s reso- 
lution should be recommended for adoption. 

“The subject matter of the resolution is one 
of great importance. It is true that Section 
914 of the revised statutes has failed to bring 
about any uniformity in proceedings in civil 
cases. It is true that uniformity in this re- 
spect is most desirable; and the inference 
drawn from the resolution seems to your com- 
mittee justifiable, namely: That if a complete 
uniform system of law pleading and procedure 
should prevail in the federal courts—a system 
carefully modeled by the Supreme Court of 
the United States—it would in time induce the 
several states to adapt their own system of 
pleading to such model. . 


“Mr. Shelton’s resolution could with propriety 
be referred to the committee of fifteen, already 
in existence, and whose special work would 
include the work outlined by the proponent. 
But this particular work could probably be 
accomplished through the efforts: of a smaller 





committee having one object in view, and en- 
thusiastically alert to accomplish it. 


“We therefore recommend to the Association 
the adoption of Mr. Shelton’s resolution.” 


Mr. Shelton was made the chairman of the 
new committee on uniform judicial procedure, 
and since 1912 he has given much of his time 
and thought to securing the passage of a bill 
giving the Supreme Court authority to make 
rules of pleading and practice for the law side 
of the court. 


While engaged in convincing members of 
Congress of the desirability of the proposed 
reform, Mr. Shelton investigated the whole sub- 
ject of the administration of justice and the 
reasons for the existing popular dissatisfac- 
tion. It was this study and research that first 
took ‘the form of set addresses to bar associa- 
tions and commercial organizations all over 
the country, which Mr. Shelton has finally put 
into a volume of nearly three hundred pages. 


The general aim of the book, according to” 


the author, “is to put men and women think- 
ing about improving instead of criticising the 
courts”—a very laudable aim, in which every 
lawyer will be glad to lend a hand. It is not 
sufficient for lawyers to resist or resent criti- 
cism of the courts, but it is equally as im- 
portant that they should strive to discover the 
eause of the criticism and seek to remedy it. 


In his investigation of the subject of so- 
called “technicalities,” Mr. Shelton diagnoses 
the situation very accurately when he says: 
“Justice has been subordinated to technicality 
and profundity has had to give place to subtle- 
ty.” But going deeper than others have gone, 
Mr. Shelton reaches a further conclusion more 
important than the first, when he says: “In 
its final analysis, the real trouble with judicial 
procedure is due to the fact that co-ordination 
has been absolutely destroyed by exclusive 
legislative control.” 


With this accurate understanding of the 
source of trouble it was easy to apply the rem- 
edy, to-wit: abolish legislative tinkering with 
pleading and practice and put the responsibil- 
ity upon the highest state and federal court, 
to frame such rules as will properly, expedit- 
iously, and as inexpensively as possible, bring 
causes to trial and final judgment. Thus, the 
appeal went forth to Congress to “set th™ ~ 
preme Court free,” and this appéa: nas PY 
an instant response all over the lana and, but 
for unfortunate obstructions the bill proposed 
in Congress would have passed several years 
ago. Its ultimate passage is a matter of no 
doubt, as the bill has been approved by com- 
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mittees in both House and Senate, and has 
already passed the House on one occasion. 


Mr. Shelton, although this book appeals to 
the general public, is not an extremist. He rec- 
ognizes the value and necessity of good plead- 
ing, and devotes a whole chapter to the subject, 
“Expediency Must Not Sacrifice Principle,” to 
proving the purpose and value of proper plead- 
ing. On this point he gives the following 
sound advice: “Let us not abandon these great 
guiding principles of the common law. There 
is no need to be revolutionists in order to be 
reformers.” So the author contends that it 
should be the purpose of the bar merely to 
get away from the influence of historical an- 
achronisms and seek to simplify pleading and 
practice by an orderly and scientific process 
based on present-day experience, and which 
will be so elastic as to meet future contin- 
gencies. 


The author gives a history of common law 
procedure that reveals the results of a very 
careful research. It will be interesting to 
many lawyers to learn that many of the ver- 
bose formal parts of common law pleading 
were really invented subsequent to the reign 
of Edward III by clerks and special pleaders, 
who were paid for their work in proportion 
to the length of their pleadings. 


The author shows the futility of all social- 
istic schemes, such as the recall of judges or 
of judicial opinions, tg reach or remedy the 
defects in the administration of justice, and 
urges the public to pay more attention to ju- 
dicial competency and to impose and fix re- 
sponsibility upon the courts for the adminis- 
tration of justice after first giving them the 
power to make rules for the administration 
of justice in their own tribunals. 


The treatment of the subject is discursive, 
and the style popular and intelligible to lay- 
men. At the same time the treatment is so 
exhaustive and the citations so full and ac- 
curate that lawyers and judges will find a 
perusal of its pages both interesting and in- 
structive. It should be in every lawyer’s li- 
brary; it should be in the list of required 
reading of every law student, and above all, 
it should be read by every good citizen inter- 
ested in the well-being of the greatest and 
most vital of the institutions of a republican 
form of government—the judiciary. 


Printed in one volume of 300 pages, and pub- 
lished by John Murphy Company, Baltimore, 
Md. A. H, R. 








HUMOR OF THE LAW. 





Hon. Oscar Hallam of Minnesota, in an ad- 
dress before the Bar Association of that state, 
‘says: 

“We are fond of thinking that the law is a 
difficult and an abstruse subject. But it is 
marvelous with what rapidity some young men 
master, if not its principles, at least its spirit. 
In the law school, with which I have, had some- 
thing to do, where there are not the best fa- 
cilities perhaps for instruction. One young man 
who had been studying for only six months, 
was asked this question, or rather he undertook 
to answer this question on examination. The 
question was, ‘When does the statute of limita- 
tions start to run and what will stop it when 
it is started?’ His answer was, ‘The statute of 
limitations starts to run with the birth of an 
heir and it continues to run for two lives in 
being and twenty-one years.’” 





A well-known member of the Minnesota bar 
says about his profession: 

“The practice of law is an intensely prac- 
tical and concrete matter. It is so to clients, 
and clients sometimes make mistakes from their 
viewpoint. I remember an unfortunate mis- 
take a client once made—I could hardly call 
him mine, because I was not yet admitted to 
the bar. It was when I was studying law in 
Madison, Wisconsin. The client had been ar: 
rested in some little dried up town in Wiscon- 
sin for running a blind pig. Every one else 
in the office had something to do, and so they 
turned it over to me, and I went to the scene 
of action and found there were two clients. I 
found one of them and he showed me where 
the other one lived. It was near the hotel, 
and he said, ‘You go down there the first thing 
in the morning and see him. This case comes 
up at nine o’clock.’ Well, I went up the next 
morning early to the house, and I saw an_.old 
man sitting on the porch and I asked him if 
he was my client, and he told me that he was 
hard of hearing and asked me to speak a little 
bit louder, and I said again, ‘Are you Mr. So 
and so, my client,’ naming my client’s name. 
And he said, ‘I wish you would speak a little 
louder.’ And I said, ‘Are you Mr. Stevens, the 
gentleman who is charged with running a blind 
pig? His face was perfectly blank for a mo- 
ment, and then it lighted up with a smile, and 
he said, ‘No, I haven’t a drop in the house, but 
if you will step inside, I can go and get you 
some.’ Suffice it to say, that on that day jus- 
tice was done and both of my clients were 
convicted.” 
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1. Army and Navy—Military Service.—aA per- 
son in military service of the United States 
in time of war may be prosecuted for violating 
a state law regulating speed of motor vehicles, 
where violation was not a matter of military 
necessity; but it is otherwise where such neces- 
Ff exists,—State v. Burton, R. IL, 103 Atl. 


2. Assignments— Pleading and Practice. — 
Rights arising out of a contract cannot be 
transferred, if coupled with liabilities, or if 
involving a relation of personal confidence; 
hence an answer in a foreclosure suit that the 
mortgagee had agreed to dismiss the action if 
mortgagor should satisfy certain liens, and that 
such contract was assigned to defendant, was 
eee v. Reidelbach, Ind., 119 N. 


3. Attachment—Lien.—Under Rev. St. 1909, § 
2335, where attachment is dissolved on plea in 
abatement and the motion for new trial over- 
ruled, and plaintiff does not take and preserve 
a bill of exceptions as to that part of the 
case during the term, the lien of the attach- 
ment comes to an end.—McClelland v. Dough- 
erty, Mo., 204 S. W. 201. 


4. Attorney and Client—Investigating Title. 
—Where attorney negligently omits to report a 
judgment lien against realty, the title to which 
he was employed to investigate, and his client 
buys without knowledge of such lien, the meas- 
ure of damages is amount paid by client to 
remove the lien, though client subsequently 
sells for more than its total cost, including 
discharge of lien.—Jacobsen v. Peterson, N. J., 
103 Atl. 983. 


5. Auctions and Auctioneers—<Acceptance of 
Bond.—In auction sale, where one of the con- 
ditions was that paper should be bankable, 
whether the purchase of five different articles 
was a single transaction was a matter of in- 
tent, as the acceptance of a bid did not com- 
plete a purchase; settlement being necessary.— 
Schafer v. Hoch, Iowa, 168 N. W. 107. 





6. Bailment—Negligence.—An amended state- 
ment in justice court charging that an automo- 
bile delivered by plaintiff ‘9 defendant for 
change or repairs was injured by defendant's 
negligence in aliowing an elevator to fall al- 
leged general negligence, and not specific acts 
b> igence.—Austin v. Simon, Mo., 204 S. W. 





7. Bankruptey—Lien.— Under Lien Law N. 
Y. §§ 232-235, mortgage on chattels in New 
York, not filed in county of mortgagor's resi- 
dence, held invalid, as lien on bankrupt’s prop- 
erty, under section 230, where mortgage con- 
tained no statement as to residence, and mort- 
gagee communicated with mortgagor at his 
residence in Brooklyn, though mortgagee as- 
serted mortgagor claimed to reside in New 
York.—iIn re Steiner, U. S. D. C., 249 Fed. 880. 


8. Banks and Banking — Special Deposit.— 
Empty tin box, gratuitously stored in a national 
bank’s vault for owner’s accommodation, can- 
not be regarded as “special deposit,” handling 
of which would come within regular line of 
banking business, like money, stocks, and other 
securities.—Sawyer v. Old Lowell Nat. Bank, 
Mass., 119 N. E. 8265. 


9. Bills and Notes—Accommodation.—In view 
of Civ. Code 1910, § 3541, an accommodation note 
while in the hands of the person to be aceom- 
modated is without consideration and binds 
nobody, though it would be otherwise if note 
were in hands of an indorsee taking it for 
value.—Rheney v. Anderson, Ga., 96 S. E. 217. 


10.——Consideration.—An answer to an action 
on a promissory note, to state a defense of 
want of consideration must aver that the payee 
did not thereby suffer a loss or detriment.— 
Pierce v. Harper, U. S. C. C. A., 249 Fed. 867. 


11. Release. — Where mortgagee wrote 
mortgagor he had instituted proceedings against 
her to sell property formerly owned by her, 
but that he did not look to her personally for 
demand represented by note, and that he re- 
leased her from all personal obligation, by let- 
ter mortgagor was released from obligation on 
note.—Bernheim v. Pessou, La., 79 So. 23. 


12. Brokers—Abstract of Title-—Demand by 
plaintiff broker with whom defendant listed lot 
for sale that defendant correct mistakes in 
abstract as to mortgage foreclosure and make 
good title as to certain conveyance, held not 
to exact of defendant impossibility not required 
by contract.—Butte Land & Investment Co. v. 
Williams, Mont., 173 Pac. 550. 


13.——Commission.— Where principal takes 
automobile as part consideration in sale of land 
under an agreement with broker that com- 
mission was to be only $50 instead of $300, com- 
mission agreed upon in event of sale of prop- 
erty under terms listed, broker will be held to 
oock agreement, and cannot recover original 
commission.—Britain v. Rice, Tex., 204 S. W. 





14.——Commission.— Under contract to pay 
broker commission upon execution of lease sat- 
isfactory to owner, broker was entitled to com- 
mission where he obtained person with whom 
owner entered into contract to execute lease, 
although, due to sole fault of owner, the con- 
tract was rescined.—Osborn v. Henry Cowe]l 
Lime & Cement Co., Cal., 173 Pac. 492. 


15. Carriers of Goods—Bill of Lading.—Filing 
suit against carrier within four months for 
damage to interstate shipment under proviso of 
Interstate Commerce Act Feb. 4, 1887, § 20, as 
amended by Act Cong. June 29, 1916, § 7, par. 
11, that if loss, damage, or injury was due to 
delay or damage while being loaded or un- 
loaded, or to carelessness or negligence in tran- 
sit, no notice of filing of claim shall be re- 
quired as condition to recovery, held compliance 
with stipulation of bill of lading, requiring 
notice of claim for damage within four months. 
—J. Van Lindley Nursery Co. v. Southern Ry. 
Co., S. C., 96 S. EB. 221. 

16. Carriers of Live Stock—Care Taker.—A 
shipper accompanying live stock who, under 
the shipping contract, received a return ticket, 
was a passenger for hire——Gruhl v. Northern 
Pac. Ry. Co., Minn., 168 N. W. 127. 
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17. Carriers of Passengers — Commutation 
Rates.—Laws 1917, c. 47, art. 3, § 5, subd. “ec,” 
providing “nothing in this act contained shall 
be construed * * * to prevent carrying out of 
contracts for free or reduced rate passenger 
transportation or other public utility service 
heretofore made, founded upon adequate con- 
sideration and lawful when made,” was not in- 
tended to apply to commutation rates fixed in a 
franchise ordinance.—Salt Lake City v. Utah 
Light & Traction Co., Utah, 173 Pac. 556. 


18. Chatte} Mortgage—Variance.—In detinue 
for “one dark mule known as the John Cooper 
mule,” claimed by plaintiffs under mortgage 
covering “one bay horse mule six years old 
named Jack,” there was no variance between 
descriptions sufficient to exclude mortgage from 
ae tal A. Lindsey & Co. v. Steenson, Ala., 79 

oO. 11. 


19. Commerce—Hepburn Act.—Elevator facil- 
ities furnished railroad company in connection 
with transportation of grain are, in view of 
Hepburn amendment, within provisions of In- 
terstate Commerce Act, and, unless allowances 
therefor by railroad company were covered by 
published and filed rate schedules, such amounts 
could not be legally collected by elevator com- 
pany.—Omaha Elevator Co. v. Union Pac. R. 
Co., U. S. C. C. A., 249 Fed. 827. 


20. Constitutional Law—Public Service Com- 
mission.—The constitutional provisions (article 
1, § 11), that the courts shall be open, .and that 
“every person for an injury done to him * * * 
shall have remedy by due course of law,” 
apply to judicial questions; and, unless a rail- 
road rate fixed by the Public Utilities commis- 
sion is either clearly oppressive or confiscatory, 
no judicial question is presented.—Salt Lake 
City oe Light & Traction Co., Utah, 173 
Pac. 556. 


21. Contracts—Right of Way.—Where tele- 
graph company’s contract, in return for grant 
of right of way, to furnish privileges, became 
void as to interstate messages by federal In- 
terstate Commerce Act, it did not also become 
void as to intrastate messages, as to which 
privileges were within protection of Const. U. 
S. art, 1, § 10.—Irvine v. Postal Telegraph- 
Cable Co., Cal, 173 Pac. 487. 

22. Validity.—If a statute does not pro- 
hibit making of contracts without previous 
compliance with statutory provisions, but is 
merely a revenue statute, contract is not void 
if not specifically prohibited or penalized, but, 
if statute is for the public benefit, an agree- 
ment is void that does not comply therewith. 
—Bowdoin v. Alabama Chemical Co., Ala., 79 
So. 4. 


23. Covenants— Running with Land.—Con- 
tract whereby parties were to purchase tide- 
lands from state and to maintain waterway 
thereon for use of both parties held to consti- 
tute covenant running with land. — Pioneer 
Sand & Gravel Co. vy. Seattle Construction & 
Dry Dock Co., Wash., 173 Pac. 508. 

24. Damages — Liquidated.— Where plaintiff 
and defendant agreed to exchange, respectively, 
80 and 365 acres of land each subject to in- 
cumbrances, mutually agreeing to assume the 
incumbrances, and each gave the other a bond 
in the sum of $500 conditioned on performance, 
the sum of the bond was liquidated damages, 
as the damages were uncertain.—Welbourn v. 
Kee, Ark., 204 S. W.. 220. 

25. Deeds—Description.—Deed of an 80 cer- 
tain as to 20 acres, and also conveying “60 
acres of the east half of the eighty (80) acres 
running north and south leaving twenty acres 
on the west,” would require only an additional 
line across the 80-acre tract parallel with and 
far enough west to the east line to contain 60 
acres. — Koons v. Burkhart, Ind. 119 N. E. 
820. 

26. Description —Words in deed after de- 
scription by metes and bounds, Nim the same 
premise wherecn * * * now actually reside,” 
held not a second- description, but mere identi- 
fication. — Marcone v. Dowell, Cal., 173 Pac. 
465. 

27. Discovery — Purpose of. — An adverse 
party examination before trial being limited 
to the proof of facts essential to be estab- 











lished in support of the movant’s own case, 
such examination will not be allowed plain- 
tiff, in order to examine into checks and re- 
ceipts alleged ‘to be held by defendant, for 
the purpose of obtaining in advance details of 
defendant’s defense, the nature of which is 
already within plaintiff’s knowledge.—Glaser v. 
Chesebrough, N. Y., 170 N. Y. S. 1059. 


28. Easements — Alienation. — An easement 
contained in a deed of 47.5 acres of land that 
grantee could run a 30-inch sewer across 
grantor’s land was not alone appurtenant to the 
land conveyed, and was at least for the benefit 
of land naturally drained through the con- 
veyed land, and could be alienated independent- 
ly of the land conveyed, as an “interest in land” 
under Code 1904, §§ 2418, 2548.—City of Rich- 
/'eY I Richmond Sand & Gravel Co., Va., 96 





29. Right of Way.—Where right of way 
claimed by grantee as appurtenant to the land 
was not specifically described in deed nor 
marked on ground, the fact that at time of 
sale wagon tracks were visible on claimed 
right of way, there being no showing by whom 
made and for what purpose, is not alone suffi- 
cient to show ‘a permanent right of way as 
appurtenant to the adjacent land so as to es- 
tablish grantee’s right thereto as appurtenance 
meng A by deed.—Wade v. Dorius, Utah, 173 

ac. \ 


30. Exemptions — Allowance.— That a hus- 
band obtained money by fraudulent representa- 
tions to pay premiums of life insurance policies 
payable to his wife held not to deprive her of 
the statutory exemption of the proceeds, where 
she was not a party to the fraud.—Harriman 
mg Bank v. Huiet, U. S. Cc. C. A, 249 Fed. 


31. Executors and Administrators — Distri- 
bution.—Right of distributees to a greater tract 
of land is not defeated by decree of distribu- 
tion describing land by metes and bounds; it 
also distributing, in general language, all the 
land to which deceased had title-—Marcone v. 
Dowell, Cal., 173 Pac. 


32. False Imprisonment—Liability of Officer. 
—Where complaint was made against one per- 
son, but another person of the same name was 
actually indicted and warrant issued, the of- 
ficer serving the warrant is not liable, even 
though he doubted whether such person was 
the one that committed the crime.—Kalish v. 
White, Cal., 173 Pac. 494. 


33. Fraud — Rescission,— That defendants, 
claiming through a company and selling plain- 
tiff the exclusive right to sell patented auto- 
mobile tires, knew that company could not 
supply sufficient tires, and fraudulently con- 
cealed such fact, did not constitute a cause of 
action to rescind contract and to recover dam- 
ages. — Frederick v. Sherman, Ore., 173 Pac. 


rer 


oto. 


34. Frauds, Statute of—cCollateral Liability. 
—If intention of one orally promising to pay 
for goods furnished another was to assume 
only a collateral liability and to pay only on 
default of the one to whom they were fur- 
nished on his own credit, contract is within 
the statute of frauds and void.—Smith v. Mor- 
ton, Okla., 173 Pac. 520. 


35.——Parol Evidence.—A memorandum mak- 
ing plain without parol evidence a sale con- 
tract and containing the vendor’s name follow- 
ed by the word “per” in print, after which 
vendee’s name is signed is a sufficient memo- 
randum undsy .¥ of Goods Act (4 Comp. St. 
1910, p. PB ees: 8 ee v. Lo Truglio, 
N. S., 103 


36. Guardian pene Ward — Compromise. —In 
view of Ky. St. §§ 166, 2098, where right of 
children, in a distant state, to inherit an es- 
tate as collateral heirs was in serious doubt 
because of uncertainty as to whether their 
mother was ever married to their father, 
through whom they claimed, and also whether 
she was a white woman, a compromise agree- 
ment of their guardian, made in good faith with 
other claimants of the estate, whereby the 
children were assured a third undivided inter- 
est in the estate, was binding on them.—Mc- 
Goodwin v. Shelby, Ky., 204 S. W. 17 
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37. Infants—Guardian ad Litem.—Where at- 
torney for one defendant was appointed guard- 
ian ad litem for infant, but no answer was 
filed by him as guardian ad litem, an indorse- 
ment by. such attorney of an order of revival, 
“Seen” did not amount to an appearance of 
the infant Hi his Se - am —Jeffries v. Jeffries’ 
Ex’r, Va., 197. 

38. ne oe kage defendant 
repeatedly trespassed on island in which plain- 
tiff had leasehold interest, and which he used 
for propagation of foxes, and damages for sub- 
sequently threatened trespasses would be diffi- 
cult of ascertainment, plaintiff is entitled to 
injunction, although not to damages, as de- 
fendant previously merely removed his own 
foxes from the island.—Whelpley v. Grosvold, 
U. S.C. Cc. A, 249 Fed. 812 

39. Violating Ordinance.—Street railway, 
having franchise to operate in city of first 
class, had cause of action to enjoin conduct 
of business by operators of jitney busses en- 
gaged, without licenses in carrying passengers 
for hire in same city, in violation of ordinances 
and Laws 1915, p. 227.—Puget Sound Traction, 
Light & Power Co. v. Grasameyer, Wash., 173 
Pac. 504. 

40. Insane Persons—Appointment of Guard- 
ian.—Rev. St. 1909, § 476, permitting the ap- 
pointment of a guardian for insane person 
without notice to such person, is unconstitu- 
tional, and a guardian so appointed cannot 
make a valid transfer of land.—Shanklin v. 
Boyce, Mo., 

41. Insurance—Subrogation.—Where an au- 
tomobile is damaged and an insurance com- 
pany partially reimburses owner for loss suf- 
fered, owner, who subrogates insurer to his 
rights against company responsible for dam- 
age to the amount of such reimbursement, does 
not by such subrogation assign his right of 
action for damages, and can sue therefor in 
og Ah name.—Wyker v. Texas Co., Ala., 79 





42. Imterest—Accrual of.—In an action by ,a 
public bank examiner to hold stockholders on 
their constitutional liability, and te have the 
court fix the amount and nature thereof, inter- 
est runs from the date of the judgment deter- 
mining the amount of liability, and not from 
the date of the attempted assessment by the 
bank examiner, made prior to the entry of the 
judgment.—Security State Bank v. Gannon, S. 
D., 168 N. W. 125. 

43. Intoxicating Liquors—Agency.—One em- 
ployed to do ordinary work about a feed and 
wagon yard is not ordinarily employed to or 
acting within scope of his employment in sell- 
ing whisky there, and employer would not be 
criminally responsible, unless engaged in such 
unlawful business, or unless he had hired em- 
ploye to sell whisky.—Simpson v. State, Okla., 
173 Pac. 529. 


44. Illegality.—Code, § 2427, creating pre- 
sumption of illegal purpose from finding in- 
toxicating liquors in unusual quantities in pri- 
vate dwelling house or its dependencies of any 
person keeping a tavern, public eating house, 
grocery, or other public place of public re- 
sort, does not apply nor raise such presump- 
tion, where defendant was not engaged in any 
of the businesses therein enumerated and the 
liquor was found in his dwelling.—State v. Ber- 
tinelli, Iowa, 168 N. W. 121. 

45. Joint Adventures—Damages.—Where an 
option was held by two persons as a joint 
adventure and one of them sold it, the meas- 
ure of the other’s recovery in the absence of 
fraud was what the seller actually received. 
—Teagarden v. Calkins, Mont., 173 Pac. 549. 

46. Landlord and Tenant—Arrears.—Although 
landlord had allowed tenant to be in arrears, 
he was under no obligations to allow him to 
continue in arrears without resorting to dis- 
possess proceedings.—Dalury v. Rezinas, N. Y., 
170 N. Y. S. 1046 

47. Negligence.—Where a wagon gate, hav- 
ing been negligently constructed under the 
supervision of the owners of the premises and 
being so situated that it opened out into the 
street, fell upon the street, injyring a boy 
thereon, the owners are liable for the injury, 
although tenants were in possession of prem- 











ises at time of injury.—King v. Hartung, Va., 

96 S. E. 202. 

48. Renewal of Lease.—Where lease gave 
lessee right to renew upon same condition as 
old lease and provided as a condition of the 
lease the maintenance of hoop mill by lessee 
upon premises, lessor by accepting rent after 
breach of such condition did not waive right 
to deny lessee right of renewal because of 
such breach.—Jones y. Epstein, Ark., 204 S. W. 
217 

49.—Repairs.—A contract to lease one-story 
building, except space leased to J. W., “lessees 
to have the exclusive right to the roof for sign 
space, for which privilege they agree to keep 
roof in good order and repair,” was clearly 
agreement to lease entire roof.— Osborn v. 
Henry Cowell Lime & Cement Co., Cal. 172 
Pac. 492. 

50. Licenses—Right to Impose.—Under Char- 
ter of City of Miami, § 25, empowering city by 
ordinance to impose license taxes on occupa- 
tions, power is not limited to imposing license 
on occupations, but may be made effectual by 
subjecting one carrying on an occupation with- 
out license to a _ personal penalty.—State v. 
Dillon, Fla., 79 So. 29. 

51. Limitation of Actions—Accrual of Ac- 
tion—-Where directors voted to suspend pay- 
ments on corporate stock, a cause of action in 
favor of the corporation for the balance due 
did not accrue until the stockholders ignored 
a demand made at a later date, within two 
years of bringing the action which was not 
barred.—Grice v. Anderson, S. C. 96 S E 


52. Evidence.—Time that a small sewer had 
been flowing into a creek crossing plaintiff's 
land, sewage not being enough to cause the in- 
jury complained of, should not be considered 
on the question of limitations, in an action to 
enjoin the emptying of a larger sewer of a 








greatly extended system substituted therefor ~ 


into the creek.—City of Richmond v. Rich- 
mond Sand & Gravel Co., Va. 96 S. EB. 204. 

53. Master and Servant—Safe Appliance.—If 
a master purchases a standard appliance such 
as a tool of simple nature from a reputable 
dealer, he discharges his duty without further 
inspection, but if the appliance is one to be 
used in a hazardous occupation, such as a 
bucket for hoisting dirt in loads of _ three- 
quarters of a ton, it is the master’s duty to 
inspect to see whether the fastenings and bails 
of the bucket are defective—Cole v. D. Cc. & 
E. Mining Co., Mo., 204 S. W. 197. 


54. Assumption of Risk.—If the foreman, in 
the discharge of a non-assignable duty, as- 
sured plaintiff that electric wire was dead, there 
was nothing upon which the doctrine of as- 
sumed risk could rest.—Lynchburg Traction & 
Light Co. v. Gordon, Va., 96 S. 195. 


55. Course of Employment.—A warehouse 
employe who went to the washroom to clean 
up after his day’s work and was killed by an 
electric wire carrying 114 volts of current, while 
in the act of washing in a basin provided by 
the master, the wire having been used in the 
master’s. business, suffered from an accident 
arising in the course of and out of the em- 
ae 8 9 Hollenbach Co. v. Hollenbach, 
Ky., 204 S. W. 152. 

56.——Course of Employment.—A carpenter 
and a car repairer, neither having any au- 
thority or supervision over the other, both em- 
ployed by same master on same car and neces- 
sarily coming in contact with each other in 
course of work, are fellow servants.—Mason v. 
New Orleans Terminal Co., La., 79 So. 26. 

57.——-Course of Employment. — Helper of 
driver of a delivery truck, who on its return 
gave up his seat to girls going from work and 
stood on running board and was jolted there- 
from and fatally injured, was injured while in 
course of his employment.—Siglin v. Armour & 
Co., 103 Atl. 991. 

568.——-Duty of Inspection.—If railroad saw fit 
to adopt another’s rope for use of civil engineer 
in measuring work of contractor, rather than 
to bring one of its own from storehouse 25 
miles away, its duty to inspect rope remained 
same.—Hix v. New York Cent. & H. R. R. Co., 
Mass., 119 N. EB. 827. 
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59. Employment. —Stipulation in written 
contract for annual salary payable semi-monthly 
is not inconsistent with a yearly hiring, and 
contract will be deemed a hiring for a year 
when that appears to have been the intention 
of the parties.—Jones v. Manhattan Horse Ma- 
nure Co., N. J., 103 Atl. 984. 


60. Employers’ Liability Act.— Under the 
federal Employers’ Liability Act, assumption of 
the risk as a defense is removed only in cases 
where the violation by the common carrier of a 
statute enacted for the safety of employes con- 
tributed to the injury.—Vandalia R. Co. v. Ken- 
dall, Ind., 119 N. EB. 816. . 

61. Negligence.—Where lumber was loaded 
on mill cars by one gang of men, and cars were 











.moved by another gang, negligence in loading 


the lumber cannot, as to second gang, be 
deemed negligence of fellow servant, but must 
be deemed failure of defendant master to fur- 
nish second gang with reasonably safe place in 
which, or reasonably safe appliances with 
which, to work.—Sundin v. Edward Rutledge 
Lumber Co., U. S. C. C. A., 249 Fed. 809. 
62.——-Nuisance.— Where a wagon gate so 
situated that it opened out into the street, con- 
stituting a nuisance, fell upon the street in- 
juring a boy thereon, the owner of the prem- 
ises is liable for injury, although defective 
condition of gate causing injury was due to 
negligent construction by an independent con- 
tractor.—-King v. Hartung, Va., 96 S. E. 202. 

63. Safe Appliances.— Where cable used 
in mining hoist was removed and uncoiled on 
account of its kinking, duty of tightening 
elutch-bolt for properly adjusting clutch-band 
to drum, so that hoist could be safely operated, 
was a non-delegable duty of master, and negli- 
gent failure of hoistman, to tighten same must 
be deemed negligence of master.—Consolidated 
Interstate-Callahan Mining Co. v. Witkouski, 
U. S&S. C. C. A, 249 Fed. 833. 

64.—Workmen’s Compensation Act.—Employe 
of owner of steam thresher who threshed grain 
for farmers under contract was, while employed 
about threshing’ machine as a separator man in 
course of threshing grain on a farm, a “farm 
laborer” excepted by Workmen’s Compensation 
Act, Gen. St. 1913, § 8202, from operation of the 
act.—State v. District Court of Watonwan 
County, Minn., 168 N. W. 130. 

65. Workmen’s Compensation Act. — Under 
Workmen’s Compensation Act, art. 3, § 21, pro- 
viding that employe injured through negligence 
of person other than employer shall not be en- 
titled to receive damages from such person and 
also compensation, payment of compensation 
under agreement filed and approved by court 
that employe shall sue negligent third party 
and return compensation in the event of re- 
covery of damages does not preclude employe 
from suing negligent third rty.—Mingo v. 
Rhode Island Co., R. I., 103 Atl. 965. 


66. Workmen’s Compensation Act.—Under 
Workmen’s Compensation Act an action for 
compensation for death may be brought either 
by the dependents entitled thereto, the legal 
guardian or trustee of a minor dependent, or 
by the executor or administrator of deceased.— 
Coster v. Thompson Hotel Co., Neb., 168 N. W. 
191. 

67. Workmen’s Compensation Act.—In the 
expression “willful failure or refusal’ as used 
in Workmen’s Compensation Act, § 8, provid- 
ing against an award for death due to the em- 
ploye’s “willful failure or refusal’ to use a 
safety appliance, the word “or” introduces an 
alternative expression and “willful failure” and 
“willful refusal” are equivalent.— Haskell & 
Barker Car Co. v. Kay, Ind., 119 N. E. 811. 

68. Mechanics’ Liens—Condition Precedent.— 
The filing by one furnishing material of a claim 
of lien pursuant to the provisions of the me- 
chanic's lien law is a condition precedent to 
recovery upon the statutory bond furnished by 
contractor under Code Civ. Proc. § 1183.—Crane 
>. v. Maryland Casualty Co., Cal., 173 Pac. 
494. 

69. Municipal Corporations — Discretion. — 
Whether such an emergency exists as to war- 
rant governing body of a municipality in giving 
immediate effect to an ordinance, declared nec- 
essary to public peace and safety under au- 

















thority of valid charter provision, rests in judg- 
ment and discretion of such body.—State v. 
Dillon, Fla., 79 So. 29. 


70. Highways.—An automobilist, on a street 
too narrow to keep off street railway tracks, 
had the right to assume that a street car pro- 
ceeding in his rear would recognize his right 
to use the street, and that, if he gave warning 
at a crossing that he was about to stop, the 
street car would also stop and avoid a col- 
lision.—Reines v. New York Rys. Co., N. p Se py 
N. Y. S. 53 


71. Innocent Purchaser. — Purchasers of 
municipal warrants take subject to all defenses 
that.may be made against them, and, if the 
warrants are void, they cannot be enforced, 
even in the hands of an innocent holder.—State 
v. Scott, Wash., 173 Pac. 


72. Jitney.—Permit to jitney bus opera- 
tors, from city of first class, to operate, under 
ordinance, does not authorize them to operate 
in city without having filed bond required by 
Laws 1915, p. 227, as condition to operation 
of motor vehicles carrying passengers in cities 
of first class.—Puget Sound Traction, Light & 
Power Co. v. Grassmeyer, Wash., 173 Pac. 504. 


73. Speed Law.—That automobile in right- 
angle collision caused motorcycle to move side- 
wise about 30 feet is not alone sufficient to 
show that the automobile was going in excess 
of 25 miles an hour so as to make a prima 
facie case of negligence, under Code Supp. 1913, 
OF ees tries v. Strasser, lowa, 168 N. W. 
142. 

















74. Negligence.—Proximate Cause.—Proprie- 
tor of saloon having trapdoor or hatchway to 
basement, not guarded for protection of em- 
ployes, as required by Gen. St. 1913, § 3873, who 
was injured by falling through it after it had 
been negligently left open by defendant's ser- 
vant while delivering beer, could not recover, 
as her own failure to comply with statute was 
proximate cause of injury.— Kelly v. Theo. 
Hamm Brewing Co., Minn., 168 N. W. 131, 


75. Partnership— Tenancy in Common. —A 
deed to real estate, executed to a partnership 
in its firm name, vests the title in the partners 
as tenants in common, and in the absence of 
indebtedness the partners may divide the land 
or convey their respective interests.—Kentucky 
Block Cannel Coal Co. vy. Sewell, U. S. Cc. GC. A, 
249 Fed. 840. 


76. Principal and Surety—Surety Company.— 
A surety company’s bond to indemnify and pro- 
‘tect contractors for public building for the state 
against loss or liability on sub-contractor’s bond 
covered claims filed by sub-contractor’s ma- 
terialmen with the state board, although not 
paid by the contractor at time of contractor's 
suit on the bond.—Finne v. Maryland Casualty 
Co., Wash., 173 Pac. 501. 


77. Railroads—Frightening Animals.—Where 
a horse was frightened by rapid pufting of an 
engine on a steep grade and by spinning of 
wheels on rails and was injured and had to be 
shot, owner could not recover where there was 
nothing to show that noises were made mali- 
ciously or wantonly by those operating engine. 
—Estler v. Delaware, L. & W. R. Co., N. J., 103 
Atl. 989. 


78. Negligence.—-Under Act April 14, 1910, 
§ 4, movement of car discovered to be defective 
while in transit is restricted to what is neces- 
sary for repair, and, if defect can be repaired 
at point of discovery, it cannot be moved at all 
without liability on part of railroad company.— 
Denver & R. G. R. Co. v. United States, U. S. 
Cc. C. A., 249 Fed. 822. 

79.——-Safety Appliance Act.—Safety Appli- 
ance Act March 2, 1893, as amended April 14, 
1910, does not permit railway company to move 
without penalty from one point to another de- 
fective car, not known to be defective, and 
which is not so moved for purpose of repair, 
although in fact it is hauled to nearest avail- 
able point for repair.—Chesapeake & O. Ry. Co. 
v. United States, U. S ¢C. C. A., 249 Fed. 805. 

80. Release—Covenant Not to Sue.—Agree- 
ment by passenger, injured while alighting from 
sleeping car, not to sue railroad company, but 
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reserving all rights of action against sleeping 

car company, held not release, but “Covenant 

not to sue, which did not bar action against 

sleeping car company.—Berry v. Pullman Co., 
C. C. A., 249 Fed. 816. 


81. Religious Societies—Church Members. — 
Bill by majority members of congregationa! 
church, charging that minority of members 
have unlawfully excluded complainants from 
the church property, and expressly averring 
that court's jurisdiction is sought to be in- 
voked, not as to any religious or ecclesiastical 
controversies, but to protect property rights, is 
= a v. Yeager, Ala., 


82. Sales—Agency.— Agreement of chemical 
company to ship to a partnership certain fer- 
tilizers, to remain the property of company un- 
til sold or paid for by partnership, and, when 
sold, all proceeds, including cash, notes, open 
accounts, cotton, mortgages, and securities to be 
kept separate by partnership as trustee for 
company, and turned over to company as col- 
lateral security and pledge against notes or ac- 
counts held against partnership, created con- 
tract of agency rather than of purchase.—Bow- 
doin v. Alabama Chemical Co., Ala., 79 So. 4. 


83. By Sample.—-Where sale of beans was 
by sample, and seller stated that sample was 
only 5 per cent “buggy. held, buyer would be 
entitled to rescind, and recover purchase price 
paid, whether statement as to quality be re- 
garded as a representation or warranty, where 
goods were 561 per cent “buggy.’—Glanzer v. 

K. Armsby Co., N. Y., 170 N. Y. S. 1055. 


84.———Credit.— Buyer on credit, on sellers’ 
breach of contract by refusing to deliver ex- 
cept for cash, to minimize damages is under 
duty to take delivery for cash, if goods cannot 
be procured elsewhere, if sellers’ offer to de- 
liver for cash is unconditional, and if buyer 
is able to accept offer and pay cash.—Plesofsky 
Y= Kaufman & Flonacker, Tenn., 204 S. W. 
04, 


85. Evidence.—Where farmer takes cotton 
to mill to be ginned, and the mill, without any 
agreement or notice on the part of the farmer, 
gives him a ticket showing the amount of seed, 
there is no sale of the seed, although there is 
a note to that effect on the bottom of the ticket. 
—Ashland Oil Mill & Fertilizer Co. v. Lane, 
Ala., 79 So. 9. 


86. Rescission. — Buyers of mule in un- 
sound condition cannot rescind sale after mak- 
ing tender of mule to seller coupled with an 
offer to keep mule provided seller reduced pur- 
chase price; such offer being conditional, and 
the exercise of the right of rescission depending 
upon an absolute tender.—Lowe & Armstrong 
v. Shinault, Ala., 79 So. 22, 


87.——Rescission.—The right of rescission of 
a sale contract for fraud or breach of war- 
ranty must be exercised promptly, and notice 
thereof adhered to, and if after knowledge of 
breach the purchaser continues to deal with the 
property, he thereby affirms the _ contract.— 
Manes v. J. I. Case Threshing Mach. Co., Tex., 
204 S. W. 235. 

88.——-Shipping Direction—Where defendant 
set up fraud and imposition inducing his sig- 
nature he might show that when signing he 
refused to purchase article, and was induced 
to sign contract by the statement of plaintiff’s 
agent that it was a shipping direction for trial 











use.—-Oxweld Acetylene Co. vy. Rizzotti, N. J., 
103 Atl. 989. 
89. Statutes——- Public Service Corporation.— 


Public corporations, empowered to own and op- 
erate public utilities, constitute class sufficiently 
distinct from all other persons or corporations 
engaged in public service, and desiring to ac- 
quire property for public use, to justify peculiar 
legislation, such as Public Service Act, § 47, 
relating to them and their power to acquire 
property by eminent domain.—Marin Municipal 
Water Dist. v. Marin Water & Power Co., Cal, 
173 Pac. 469. 

90. Street Railroads — Instructions. — Where 
plaintiff, while riding in wagon, was injured 
in collision with defendant's street car, instruc- 
tion that place where accident occured was a 





public highway, and that general public had a 
right to use and travel thereon, includi car 
track, was misleading as implying that plaintiff 
had as much right on track as street car had. 
zo v. Chicago City Ry. Co., Ill, 120 N. 


91.-——Instructions.— Where plaintiff, while 
riding in a wagon driven by another, was in- 
jured in collision with defendant’s street car, 
it was error to refuse to instruct that, if plain- 
tiff saw car when several blocks 
knew .it was moving toward him, it was im- 
material whether the gong on the car was 
sounded or not.—Pienta v. Chicago City Ry. Co., 
Ill. 120 N. E. 1. 


92. YTelegraphs and Telephones — Claim of 
Damage.—Vernon’s Sayles’ Ann. Civ. St. 1914, 
art. 5714, does not make invalid a stipulation: 
in a contract to ‘transmit a telegram requiring 
notice of claim for damages to be presented 
within 95 days after the cause of action arises, 
if such a stipulation is reasonable.—Western 
ger Telegraph Co. v. Verhalen, Tex., 204 S. 
W. 240. 


93. Trusts— Constructive Trustee.—Defend- 
ant, who obtained asignment of vendor’s lien 
notes from plaintiff by duress, held them as 
trustee for plaintiff, charged with sum paid to 
third person in discharge of plaintiff’s debt, and, 
having used notes to acquire land, held un- 
divided interest in is as constructive trustee 
for plaintiff.—Mallard v. Day, Tex., 204 r. 
245. 


94. Usury—Cancellation.— Where defendant 
owed a balance on a lot and induced plaintiff 
to pay the balance, and the vendors delivered 
warranty deed to plaintiff, and defendant deliv- 
ered a note, and plaintiff sued on the note, de- 
fendant could not have the deed canceled be- 
cause of usury in the note; he not being a party 
to the deed.—Long v. Gresham, Ga., 96 E. 
211. 





95. Vendor and Purchaser—Option.—Since an 
option is a mere right to purchase upon cer- 
tain terms and its value depends upon desira- 
bility, the time it has to run, the terms of pay- 
ment, and the existence of a market, the value 
in all cases is not necessarily the difference 
between the value of the land and the face of 
the option.—Teagarden v. Calkins, Mont., 173 
Pac. 549. - 


96. Waters and Water Courses—Fire Losses. 
-—There is no liability, as against water com- 
pany under contract with city to furnish water 
for waterworks system, for the fire losses due 
to lack of or insufficient water.—Concordia Fire 
Ins. Co. v. Simmons Co., Wis., 168 N. W. 199. 


97. Wilis—Construction.—A will leaving tes- 
tator’s estate to his widow, “and it is my wish 
that she do with said property as she may think 
best, and is further my wish and desire that 
at the death of my wife that all our estate 
* * * shall go to J.,” gave the wife power of 
absolute disposition, and J. does not take a re- 
mainder.—Ogilvie v. Wright, Tenn. 203 S. W. 


753 
98.._——Trustees. — Will devising property to 


-wife and son to act as trustees, as such to hold 


and manage the property for the support of the 
wife during her life, and upon her death the 
property to be sold and the proceeds distributed 
share and share alike among three sons, im- 
pliedly authorized the son named as trustee to 
exercise the power of sale after the wife's 
death.—Reeder v. Reeder, Iowa, 168 N. W. 122. 

99. Witnesses — Impeachment.—JIn personal 
injury action by a passenger in a wagon struck 
by defendant’s street car, it was not error after 
receiving impeaching testimony consisting of 
written statements as to how the accident oc- 
curred to refuse to allow conclusions in such 
statements as to who was to blame to be ad- 
mitted.—Pienta v. Chicago City. Ry. Co., IIL, 
120 N. E. 1. 

100. Interrogation.— Where a negro boy 
eight years old had been allowed to answer 
18 questions as a witness for the state in a 
criminal prosecution, it was not error for the 
trial court to refuse to allow-him to be interro- 
gated as to capacity, except on cross-examina- 
tion.—State v. Mathis, S. C., 96 S. E. 251. 
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